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ENFORCEMENT OF RIGHT UNDER FEDERAL LAW IN 
STATE COURT. 



Where a federal statute creates a right, what power has a 
state court to enforce it, and how does the state court proceed? 

In Claflin v. Houseman, 93 U. S. 130, decided in 1876, it was 
held that a state court had authority to enforce a right arising 
under a federal statute. While the question must be admitted to 
have been so decided and to have since remained settled, a number 
of interesting questions on the subject have been presented in 
recent cases, especially those arising under the Employers' Lia- 
bility Act and the Safety Appliance Act. The Employers' Lia- 
bility Act contains the provision that "the jurisdiction of the 
courts of the United States under this act shall be concurrent with 
that of the courts of the several states, and no case arising under 
this act and brought in any state court of competent jurisdiction 
shall be removed from any court of the United States," 1 but the 
Safety Appliance Act contains no such provision. 

1. Act April 5, 1910. ch. 143, § l. "The intention of congress was 
reflected by the provision in the general jurisdictional act. 'That the 
circuit courts of the United States shall have original cognizance, 
concurrent with the courts of the several states, of all suits of a 
civil nature, at common law or in equity, where the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or value of 
two thousand dollars, and arising under the constitution or laws of 
the United States.' 25 Stat, at L. 433, chap. 866, § 1, U. S. Comp. 
Stat. 19.01, p. 508; Robb v. Connolly, 111 U. S. 624, 637, 28 L. Ed. 
542, 546, 4 Sup. Ot. Rep. 544; United States v. Barnes, 222 U, S. 513, 
56 L. Ed. 291, 32 Sup. Gt. Rep. 117. This is ; emphasized by the 
amendment engrafted upon the original act in 1910, to the effect 
that 'the jurisdiction of the courts of the United States under this 
act shall be concurrent with that of. the courts of the several states, 
and no case arising under this act, and brought in any state court 
of competent jurisdiction, shall be removed to any court of the 
United States.' The amendment, as appears by its language, instead 
of granting jurisdiction to the state courts, presupposes that they 
already possessed it." Mondou v. New York, etc., R. Co., 223 U. 
S. 1, 32 S. Ct. 169, 177. 
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Congress has not attempted by any general statute to place the 
jurisdiction to enforce its statutes in either the federal or state 
courts, but has in a number, if not a majority of its acts, conferred 
jurisdiction for the enforcement of rights arising thereunder in 
either the federal or state courts. 

By the Judiciary Act, exclusive cognizance is given to the 
courts of the United States of all crimes and offenses cognizable 
under the authority of the United States; and the same is given 
to such courts, of all civil causes of admiralty and maritime ju- 
risdiction, of all seizures on water under the laws of impost, nav- 
igation, or trade of the United States, and of all seizures on land 
for penalties and forfeitures incurred under said laws. Con- 
current jurisdiction with the state courts is given to the federal 
courts of all causes where an alien sues for a tort only in viola- 
tion of the law of nations or a treaty of the United States, and 
of all writs at common law where the United States are plain- 
tiffs; the same to the federal courts, where the suit is between 
a citizen of the state where the suit is brought and a citizen of 
another state, where an alien is a party. 2 

Before going further into a discussion of this subject, the fol- 
lowing general principles should be stated: (1) Where jurisdic- 
tion may be conferred on the federal courts, congress may make 
such jurisdiction exclusive of the state courts where not already 
made so by the Constitution of the United States; (2) where 
congress may confer jurisdiction upon the federal courts, it, may 
make such jurisdiction concurrent with the state courts ; and (.3) if 
the jurisdiction be neither expressly nor impliedly made exclusive 
in the federal courts, nor concurrent in the federal and the state 
courts, the state courts have concurrent jurisdiction, whenever by 
their own constitution they are competent to take it and its exer- 
cise by such courts is not an encroachment upon rights delegated 
to the United States government. 

Where Exclusive Jurisdiction Given Federal Courts. 

Where congress enacts a statute and gives the federal courts 
exclusive jurisdiction thereunder, it would seem that the juris- 
diction of the state courts would be excluded. This conclusion 

2. Claflin v. Houseman, 93 U. S. 130, 139. 
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is, however, open to question on two grounds : ( 1 ) The Supreme 
Court of the United States has decided that a suit to enforce a 
right which takes its origin in the laws of the United States is 
not necessarily, or for that reason alone, one arising under those 
laws, for a suit does not so arise unless it really and substantially 
involves a dispute or controversy respecting the validity, construc- 
tion, or effect of such a law, upon the determination of which 
the result depends; 3 and (2) such court has held that when a 
question or controversy arising under the constitution or laws 
of the United States has once been determined, it ceases to be 
a question arising under such constitution or laws. 

In regard to removal of cases to federal courts* it is held that 
to entitle the defendant to removal, he must show that the action 
arises under the act of congress ; that the plaintiff claims a legal 
right thereunder, which legal right is controverted by the de- 
fendant. The controversy must be one as to the construction 
of the statute, as distinguished from questions of fact. A federal 
question which will confer jurisdiction upon a United States 
court, either by original process or by removal, must be a ques- 
tion of law as stated by the plaintiff in his complaint, and not 
a question of fact. When the facts only are in dispute and the 
federal law governing the case is uncontroverted, the United 
States court cannot take jurisdiction. When a legal question 

3. Shulthis v. McDougal, 225 U. S. 561, 32 S. Ct. 704, 706. "As to 
when an action 'arises' under a law of the United States, the United 
States Supreme Court has said: 'But a suit does not so arise unless 
it really and substantially irivolves a dispute or controversy as to 
the effect or constructon of the constitution, or validity or construc- 
tion of the laws or treaties of the United States, upon the determi- 
nation of which the results depends, and which appears in the rec- 
ord by plaintiff's pleading.' Spencer v. Duplan Silk Co., 191 U. S. 
526, 24 Sup. Ct. 174, 48 L. Ed. 287, quoted with approval in Lovell 
v. Newman, 227 U. S. 412, 33 Sup. Ct. 375, 57 L. Ed. 577. In Shulthis 
v. McDougal, 225 U. S. 561, 32 Sup. Ct. 704. 56 L. Ed. 1205, the Su- 
preme Court said: 'A suit to enforce a right which takes its origin 
in the laws of the United States is not necessarily, or for that 
reason alone, one arising under those laws, for a suit does not so 
arise unless it really and substantially involves a dispute or contro- 
versy respecting the validity, construction, or effect of such a law 
upon the determination of which the result depends.' " Orr v. Balti- 
more, etc., R. Co., 145 N. Y. Supp. 378, 381. 
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arising under the constitution or a treaty of the United States 
is decided by the supreme court, it ceases to be a federal ques- 
tion. 4 The question under discussion involves the exclusive ju- 
risdiction of the federal courts, while the two principles just 
stated have been asserted in cases arising under the right of re- 
moval of a cause from a state court, and may or may not be con- 
clusive of the determination of the question of exclusiveness of 
jurisdiction; but removal involves the question of jurisdiction and 
for that reason it would seem that the decisions on the principles 
involved in the removal cases are of some weight and authority 
on the question of -exclusiveness of jurisdiction. 

But as congress can place this jurisdiction where it pleases, 
where it has placed it is a matter of intention to be determined 
by construing its enactments. If congress should enact in the 
words of the decisions here cited that the federal courts should 
have exclusive jurisdiction of, suits respecting the "validity, con- 
struction or effect" only of a law, it would seem such cases would 
apply. If, however, congress should declare in language which 
would clearly show an intention to exclude the jurisdiction of 
the state courts of all questions arising in any way under an en- 
actment, the jurisdiction 'of state courts would be totally excluded. 

Again this is to be determined by the nature of the statute and 
whether its enforcement by the courts of the states would be an 
encroachment upon federal government. This statement is aptly 
illustrated by the enforcement of a statute providing for the 
punishment of a crime against the United States by the courts 
of the states. 

Where Congress Confers Concurrent Jurisdiction. 
The constitution of the United States provides that "the ju- 
dicial power of the United States shall be vested in one Supreme 
Court and such inferior courts as the congress may from time 
to time ordain and establish." This provision must necessarily 
be construed to mean federal courts only. It therefore gives con- 
gress power to confer jurisdiction on federal courts, but does not 
give power to confer jurisdiction on state courts. 5 

4. Myrtle v. Nevada, etc., Ry. Co., 137 Fed. 193. 

5. No part of the judicial power conferred on the United States 
by the constitution can be vested in the courts of the state by con- 
gress. Robertson v. Baldwin, 165 U. S. 275, 278, 41 L. Ed. 715. 
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The power of congress to confer jurisdiction on state courts is 
implied from the various provisions giving congress power to 
confer rights and provide remedies. Where congress may pro- 
vide a remedy for the enforcement of a right, it may designate 
the court in which such right shall be enforced, which may be 
either the federal or the state courts, provided such state courts 
are so constituted to be competent to exercise jurisdiction. This 
power of congress has now been too long acquiesced in to be 
questioned. Congress cannot confer jurisdiction on the state 
courts in the sense that it can enlarge the inherent powers of such 
courts, but what is meant is that congress can create a right to 
subsist between litigants which may be enforced in the state courts 
as any other right. 

If congress can confer jurisdiction upon state courts at all, it 
can confer jurisdiction upon such courts to proceed in such man- 
ner and under such forms as the laws of the various states require 
such courts to proceed, that is as such courts are constituted to 
proceed. The proceedings therefore and mode of trial need not 
be such as are required by the constitution of the United States 
and the acts of congress thereunder relating to federal courts. 
This is discussed at greater length below. 

Where Congress Has Nor Conferred Jurisdiction. 

Where congress has not conferred exclusive jurisdiction upon 
the federal courts, either expressly or impliedly, the state courts 
have concurrent jurisdiction, whenever they are so constituted to 
be competent to exercise it, unless such enforcement is incom- 
patible with the separate forms of the dual government, although 
not expressly nor impliedly conferred upon them. The existence 
or nonexistence of the power of the state courts must be deter- 
mined by a consideration of the structure and relations of the 
federal and state governments. The different states by delega- 
tion of authority created the United States of which each state 
is a part and in the constitution declared that the constitution, 
laws and treaties of the United States shall be the laws of each 
state, the states thereby obligating themselves to such laws, which 
of necessity implies the power and duty of their enforcement. 

The laws of the United States are laws in the several states, 
and just as binding on the citizens and courts thereof as 
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the state laws are. The United States is not a foreign sovereignty 
as regards the several states, but is a concurrent, and, within its 
jurisdiction, paramount sovereignty. Every citizen of a state is 
a subject of two distinct sovereignties, having concurrent juris- 
diction in the state — concurrent as to place and persons, though 
distinct as to subject-matter. Legal or equitable rights, acquired 
under either system of laws, may be enforced in any court of 
either sovereignty competent to hear and determine the kind of 
right and not restrained by its constitution in the exercise of 
such jurisdiction. Thus, a legal or equitable right acquired under 
state laws, may be prosecuted in the state courts, and also, if the 
parties reside in different states, in the federal courts. So rights, 
whether legal or equitable, acquired under the laws of the United 
States, may be prosecuted in the United States courts, or in the 
state courts, competent to decide rights of the like character and 
class. 6 

6. See Claflin v. Houseman, 93 U. S. 130, 138, in which it is said: 
"A reference to some of the discussions, to which the subject un- 
der consideration has given rise, may not be out of place on this 
occasion. It was fully examined in the eighty-second number of 
'The Federalist,' by Alexander Hamilton, with his usual analytical 
power and 'far-seeing genius; and hardly an argument or a sugges- 
tion has been made since which he did not anticipate. After show- 
ing that exclusive delegation of authority to the federal government 
can arise only in one of three ways — either by express grant of ex- 
clusive authority over a particular subject; or by a simple grant of 
authority, with a subsequent prohibition thereof to the states; or, 
lastly, where an authority granted to the union would be utterly 
incompatible with a similar authority in the states — he says, that 
these principles may also apply to the judiciary as well as the legis- 
lative power. Hence, he infers that the state courts will retain the 
jurisdiction they then had, unless taken away in one of the enumer- 
ated modes. But, as their previous jurisdiction could not by pos- 
sibility extend to cases which might grow out of and be peculiar to 
the new constitution, he considered that, as to such cases, congress 
might give the federal courts sole jurisdiction. 'I hold,' says he, 
'that the state courts will be divested of no part of their primitive 
jurisdiction, further than may relate to an appeal; and I am even 
of the opinion, that in every case in which they were not expressly 
excluded by the future acts of the national legislature, they will, of 
course, take cognizance of the causes to which those acts may give 
birth. This I infer from the nature of judiciary power, and from 
the general genius of the system. The judiciary power of every 
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The fact that a state court derives its existence and functions 
from the state laws is no reason why it should not afford relief ; 
because it is subject also to the laws of the United States, and 
is just as much bound to recognize these as operative within the 
state as it is to recognize the state laws. The two together form 
one system of jurisprudence, which constitutes the law of the 
land for the state ; and the courts of the two jurisdictions are not 
foreign to each other, nor to be treated by each other as such, 
but as courts of the same country, having jurisdiction partly dif- 
ferent and partly concurrent. The disposition to regard the laws 
of the United States as emanating from a foreign jurisdiction is 
founded on erroneous views of the nature and relations of the 
state and federal governments. It is often the cause or the con- 
sequence of an unjustifiable jealousy of the United States gov- 
ernment, which has been the occasion of disastrous evils to the 
country. 

It is true, the sovereignties are distinct, and neither can inter- 
fere with the proper jurisdiction of the other, as was so clearly 
shown by Chief Justice Taney, in the case of Ableman v. Booth, 
21 How. 506; and hence the state courts have no power to revise 
the action of the federal courts, nor the federal the state, except 
where the federal Constitution or laws are involved. But this 
is no reason why the state courts should not be open for the pros- 
ecution of rights growing out of the laws of the United States, to 
which their jurisdiction is competent, and not denied. 

These views seem to have been shared by the first congress in 
drawing up the Judiciary Act of Sept. 24, 1789; for, in distribut- 
ing jurisdiction among the various courts created by that act. 
there is a constant exercise of the authority to include or exclude 
the state courts therefrom; and where no direction is given on 

government looks beyond its own local or municipal laws, and, in 
civil cases, lays hold of all subjects of litigation between parties 
within its jurisdiction though the causes of dispute are relative to 
the laws of the most distant part of the globe. * * * When, in 
addition to this we consider the state governments and the natural 
government as they truly are, in the light of kindred systems and 
as part of ONE WHOLE, the inference seems to be conclusive, 
that the state courts would have concurrent jurisdiction in all cases 
arising under the laws of the union, where it was not expressly 
prohibited.' " 



728 1 VIRGINIA LAW REGISTER, N. S. [ Feb., 

the subject, it was assumed, in our early judicial history, that the 
state courts retained their usual jurisdiction concurrently with the 
federal courts invested with jurisdiction in like cases. 

It was intimated by Mr. justice Story, obiter dictum, in deliv- 
ering the opinion of the court in Martin v. Hunters' Lessee, 1 
Wheat. 334-337, that the state courts could not take direct cog- 
nizance of cases arising under the constitution, laws, and treaties 
of the United States, as no such jurisdiction existed before the 
constitution was adopted. This is true as to jurisdiction depend- 
ing on United States authority ; but the same jurisdiction existed 
(at least to a certain extent) under the authority of the states. 
Inventors had grants of exclusive right to their inventions before 
the constitution was adopted, and the state courts had jurisdiction 
thereof. The change of authority creating the right did not 
change the nature of the right itself. The assertion, therefore, 
that no such jurisdiction previously existed, must be taken with 
important limitations, and did not have much influence with the 
court when a proper case arose for its adjudication. 7 

No distinction is made between those branches of jurisdiction 
in respect to which the constitution uses the expression "all cases," 
and those in respect to which the term "all" is omitted. Some 
have supposed that wherever the constitution declares that the 
judicial power shall extend to "all cases," — as, all cases in law 

7. Houston v. Moore, decided in 1820, 5 Wheat. 1, was such a case. 
Congress, in 1795, had passed an act for organizing and calling forth 
the militia, which prescribed the punishment to be inflicted on de- 
linquents, making them liable to pay a certain fine, to be determined 
and adjudged by a court-martial, without specifying what court- 
martial. The legislature of Pennsylvania also passed a militia law, 
providing for the organization, training, and calling out the militia, 
and establishing courts-martial for the trial of the delinquents. The 
law in many respects exactly correspond with that of the United 
States, and, as far as it covered the same ground, was for that rea- 
son held to be inoperative and void. Houston, a delinquent under 
the United States law, was tried by a state court-martial; and it was 
decided that the court had jurisdiction of the offense, having been 
constituted, in fact, to enforce the laws of the United States which 
the state legislature had reenacted. But the decision (which was de- 
livered by Mr. Justice Washington) was based upon the general 
principle that the state court had jurisdiction of the offense, irre- 
spective of the authority, state or federal, which created it. 
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and equity arising under the constitution, laws, and treaties of 
the United States; all cases affecting. ambassadors, etc., — the ju- 
risdiction of the federal courts is necessarily exclusive; but that 
where the power is simply extended "to controversies" of a cer- 
tain class — as, "controversies to which the United States is a 
party," etc., — the jurisdiction of the federal courts is not nec- 
essarily exclusive. But no such distinction seems to have been 
recognized by congress, as the Judiciary Act ; and subsequent acts 
show the same thing. 

The state courts are of course subject to the appellate power 
of the federal courts. In Cohens v. Virginia, 6 Wheat. 415, Chief 
Justice Marshall demonstrates the necessity of an appellate power 
in the federal judiciary to revise the decisions of state courts in 
cases arising under the constitution and laws of the United 
States, in order that the constitutional grant of judicial power, 
extending it to all such cases, may have full effect. He says, 
"The propriety of intrusting the construction of the constitution 
and laws, made in pursuance thereof, to the judiciary of the 
union, has not, we believe, as yet, been drawn in question. It 
seems to be a corollary from this political axiom, that the fed- 
eral courts should either possess exclusive jurisdiction in such 
cases, or a power to revise the judgment rendered in them by 
the state tribunals. If the federal and state courts have concur- 
rent jurisdiction in all cases arising under the constitution, laws, 
and treaties of the United States, and if a case of this descrip- 
tion brought in a state court cannot be removed before judgment, 
nor revised after judgment, then the construction of the consti- 
tution, laws, and treaties of the United States is not confided 
equally to that department and to the state courts, however they 
may be constituted." 

Constitutional Power of State Court to Assume Juris- 
diction. 
The fact that a state court derives its existence and powers 
from the laws of the state is no reason why it cannot enforce a 
federal statute. The state court is subject to the laws of the 
United States and is just as much bound to recognize these as 
operative within the state as it is to recognize the state law. Of 
course, however, the state by its constitution could limit the power 
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of its courts, excluding therefrom the power to enforce a federal 
statute. Where a state court, as is supposedly the rule in all in- 
stances, is entrusted with the general enforcement of the laws of 
the state, it is constituted to enforce a federal statute which is as 
much a law of the state as an act of the state legislature. 

It seems that the existence of this power in a state court is a 
federal question, for in a recent case the Supreme Court of the 
United States decided that a superior court of Connecticut had 
power to enforce a right arising under the Federal Employers' 
Act, reversing the supreme court of the state. 8 

Duty of State Court to Exercise Jurisdiction. 

As it is the right, it is also the duty of the state courts to en- 
force rights arising under federal statutes as such statutes are 
the laws of the states. If its ordinary jurisdiction, as prescribed 
by the laws of the state, is appropriate to the occasion and 
is invoked in conformity with those laws, it is the duty of 
state court to take cognizance of an action to enforce a right of 
civil recovery arising under an act of congress, which is suscep- 
tible of adjudication according to the prevailing rules of proce- 
dure in the state court. 

When the courts of a state are courts of general jurisdiction, 
empowered to take cognizance of actions to recover for personal 
injuries and are accustomed to exercise that jurisdiction, not only 
in' cases where a right of action arises under the laws of the 
state, but also in cases where it arises in another state, under the 
laws of the latter and under circumstances in which the laws of 
the state of the forum give no right of recovery, such courts are 
so constituted as to be empowered to enforce a right given under 
a federal statute. 9 

8. See Mondou v. New York, etc., R. Co., 223 U. S. 1, 32 S. Ct. 169. 

9. Mondou v. New York, etc.. R. Co., 223 U. S. 1, 32 S. Ct. 169. 

In a case begun in one of the superior courts of the state of Con- 
necticut un-der the Employers' Liability Act, the supreme court of 
errors of the state answered the question whether rights arising un- 
der a congressional act may be enforced, as of right, in the courts 
of the states when their jurisdiction, as prescribed by local laws, is 
adequate to the occasion, in the negative. That, however, was not 
because the ordinary jurisdiction of the superior courts, as defined 
by the constitution and laws of the state, was deemed inadequate 
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The mere fact that it may be onerous does not excuse the 
state court of its duty to exercise jurisdiction. The Supreme 
Court of the United States has said: "We are not disposed to 
believe that the exercise of jurisdiction by the state courts will 
be attended by any appreciable inconvenience or confusion; but, 
be this as it may, it affords no reason for declining a jurisdiction 
conferred by law. The existence of the jurisdiction creates an 
implication of duty to exercise it, and that its exercise may be 
onerous does not militate against that implication." 10 

Nor does the fact that the rules of law to be applied in the 
adjudication of a case are unlike those applied in cases arising 
under the laws of the state justify a refusal, by a state court to 
take cognizance of a case arising under a federal law. "Besides," 
as has been said, "it is neither new nor unusual in judicial pro- 
ceedings to apply different rules of law to different situations 
and subjects, even although possessing some elements of similar- 
ity, as where the liability of a public carrier for personal in- 
juries turns upon whether the injured person was a passenger, 
an employee, or a stranger." n 

The suggestion that an act of congress is not in harmony with 
the policy of a state, and therefore that the courts of the state are 

or not adapted to the adjudication of such a case, but because the 
supreme court of errors was of opinion (1) that the congressional 
act impliedly restricts the enforcement of the rights which it creates 
to the federal courts, and (2) that, if this be not so, the superior 
courts are at liberty to decline cognizance of actions to enforce rights 
arising under that act, because (a) the policy manifested Wy it is 
not in accord with the policy of the state respecting the liability of 
employers to employees for injuries received by the latter while in 
the service of the former, and (b) it would be inconvenient and con- 
fusing for the same court, in dealing with cases of the same general 
class, to apply in some the standards of right established by the con- 
gressional act, and in others the different standards recognized by 
the laws of the state. It was held that the Supreme Court of Con- 
necticut was in error and that the superior court should have exer- 
cised jurisdiction and that the case should be remanded for further 
proceedings. Mondou v. New York, etc., R. Co., 223 U. S. 1, 32 S. 
Ct. 169, 177. 

10. Mondou v. New York, etc., R. Co., 223 U. S. 1, 32 S. Ct. 169, 178. 

11. Mondou v. New York, etc., R. Co., 223 U. S. 1, 32 Sup. Ct. Rep. 
169, 178. 
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free to decline jurisdiction, is without weight ; for, when con- 
gress, in the exertion of the power confided to it by the constitu- 
tion, adopts an act, it speaks for all the people and all the states, 
and thereby establishes a policy for all. That policy is as much 
the policy of a state as if the act had emanated from its own legis- 
lature, and should be respected accordingly in the courts of the 
state. 12 

Compelling State Court to Exercise Jurisdiction. 

Although the state courts have' the power to enforce a federal 
statute and it is' their duty to do so, can such courts be com- 
pelled to exercise this jurisdiction? Without going into the 
power of the highest court of the United States or of a state to 
compel an inferior court of the same jurisdiction to proceed to 
adjudicate a right, it is proper here to discuss the power of the 
federal courts to compel the state courts to assume and exer- 
cise jurisdiction. If this can be done at all it must be done either 
by an original writ of mandamus from the federal to the state 
courts or by a mandate after an appeal from a writ of error to 
the state courts, which is enforced either by a second appeal or 
by a writ of mandamus. 

The federal courts have no jurisdiction to issue an original 
writ of mandamus, 13 because this power has not been granted 

12. Mondou v. New York, etc., R. Co.. 223 U. S. 1, 32 S. Ct. 169, 
178. 

13. The courts of the United States have no power to issue writs 
of mandamus to state courts, by way of original proceeding. The 
court can issue the writ only where it is necessary or ancillary to 
an existing jurisdiction, otherwise acquired. Bath County v. Amy, 
13 Wall. (U. S.), 244, 20 L. Ed. 539; In re Blake, 175 U. S. 114, 119, 
44 L. Ed. 94; Rosenbaum v. Bauer, 120 U. S. 450, 455, 30 L. Ed. 743. 

Although obtained by an independent suit, in the federal courts, 
the writ of- mandamus can only be issued in aid of an existing juris- 
diction; and, therefore, in such courts, a proceeding on mandamus 
can never be a new or original action or suit; but a writ, authorized 
by the 14th section of the judiciary act, as ancillary to other pro- 
ceedings which give jurisdiction; and, when issued, becomes a sub- 
stitute for the ordinary process of execution. Weber v. Lee County, 
6 Wall. (U. S.), 210. 212, 18 L. Ed. 781. 

Whether a mandamus lies to compel a state court to remove a 
cause into a federal court, has not been decided. "In Gordon v. 
Longest, 16 Pet. (U. S.), 97, 10 L. Ed. 900, which was a writ of error 
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them. The full judicial' power vested in the federal govern- 
ment by the constitution has not been delegated to the federal 
courts as to the issuance of the writ of mandamus. 14 

Could congress grant such power if it tried? The separation 
and independence of the two governments would of necessity 
lead to a negative answer to the question. If congress could 
compel state courts to busy themselves with federal affairs to 
the exclusion of their duties to the states it would certainly con- 
stitute an encroachment which would seriously weaken the effi- 
ciency of the judiciary of the states, which is certainly contrary 
to our ideas of government. 

If the state courts refuse to assume jurisdiction the plaintiff 
is denied a right under the laws of the United States from which 
ruling he may appeal to the federal courts. Upon review the 
federal courts may issue their mandate to the state courts com- 
manding them to proceed. If such courts still refuse, a second 
appeal may be taken pn which final judgment may be rendered 
by the federal courts, and execution may issue thereon, if the case 
has reached such stage of the proceedings that this may be done. 
This is, however, the enforcement of the plaintiff's right in the 
federal courts and not the compelling of the state courts to pro- 
ceed. 

Can the state courts be compelled to enforce the mandate of 
the federal courts by mandamus? For the reasons stated above 
which grows out of the separation and independence of the two 

to review the action of a state court wrongfully refusing to remove 
a case into the circuit court, Mr. Justice McLean intimated that 
mandamus might lie to compel by the state court, but the re- 
mark was purely obiter and cannot be regarded as authoritative." 
In re Blake, 175 U.. S. 114, 118, 44 L. Ed. 94. 

14. "Authority to that effect might doubtless be given to those 
courts by an act of congress; but the insuperable difficulty at pres- 
ent is, that neither the judiciary act nor any other act of congress 
has conferred upon them any such power." The Secretary v. Mc- 
Garrahan, 9 Wall. (U. S.), 298, 19 L. Ed. 579. The jurisdiction to 
issue the writ of mandamus is not given to the inferior courts of 
the United States by the eleventh section of the judiciary act to the 
same extent as the grant of judicial power by the constitution. Mc- 
Intire v. Wood, 7 Cranch (U. S.), 504, 505- 3 L. Ed. 420, followed 
in McCluny v. Silliman, 2 Wheat. (U. S.), 369, 370, 4 L. Ed. 263. 
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governments, it would seem clear that the federal courts cannot so 
interfere with the state courts. 

Mode Of Procedure — Whether under Federal or State Law. 

While congress may create a right which may be enforced in 
a state court, such court is, however, a creature of the state; 
and, although while enforcing a federal law, all its writs, plead- 
ings and trials must conform to the law of the state of its crea- 
tion. Under the doctrine that "pigs is pigs," a state court is a 
state court though enforcing a right under a federal law. 

Several objections have been made to the form of procedure 
and trial in the state courts, because of alleged contravention of 
the Constitution and laws of the United States. The first ob- 
jection was made where the trial in the state court did not con- 
form to the Seventh Amendment to the United States, relating 
to jury trials. The objection was overruled on the ground of a 
settled judicial interpretation that the first ten amendments to 
the United States Constitution relate only to trials in the courts 
of the United States, and that a trial in a state court under the cir- 
cumstances was not a trial in a cour. of the United States. 15 

A second objection which was also held without merit and 
which was also based on the fact of the denial of a jury trial in 
a state court, was claimed to be a denial of the equal privileges 
and immunities of citizenship forbidden by the Fourteenth 
Amendment to the Constitution of the United States. 16 

15. The federal Employers' Liability Act, as amended in 1910 (Act 
April 22, 1908, c. 1*9, 35 Stat. 65, as amended by Act April 5, 1910, 
c. 149, 36 Stat. 291 [U. S. Comp. St. 1S13, §§ 8657-8665]), provides 
in § 6 (§ 8662) that federal courts shall have concurrent jurisdiction 
with state courts of cases arising under the act and that no such 
case brought in a state court shall be removed to the federal court. 
Const. U. S. Amend. 7, declares that in suits at common law, where 
the value in controversy shall exceed $20, the right to trial by jury 
shall be preserved. Code 1904, § 3166, provides for a civil jury of 7. 
Held, that an action under the federal Employers' Liability Act 
might be tried by the civil jury of 7 for the enforcement of such 
federal rights was given to the state court, whose law governs, and 
the amendment applies only to federal courts, and the Fourteenth 
Amendment does not operate to enlarge the scope of the Seventh 
Amendment, thereby rendering the Seventh Amendment a privilege 
under the Fourteenth. C. & Ry. Co. v. Carnahan (Va.), 86 S. E: 863. 

16. Walker v. Sanvinet, 92 U. S. 90. 
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A third objection which has been made and which is the only 
one of real serious consideration, involves the question of due 
process of law. This requirement is met if the trial is had ac- 
cording to the settled course of judicial proceedings of the state, 
regulated by the laws of the state. While the proceeding must 
afford due process of law, it is not necessary to here discuss a 
subject so well settled. 

As to the manner of its enforcement a right arising under a 
federal law does not differ from any other right subsisting be- 
tween the parties, and has been likened to a right arising under 
the law of another state or foreign country. It has been said 
that "rights created by the Congress of the United States be- 
come a subject of litigation between parties and are enforced 
as a basis of liability in the same manner as are other rights 
subsisting between litigants. The United States is a sovereign 
possessing all the attributes of sovereignty, though exercising 
its sovereignty over a limited subject-matter. One of the at- 
tributes of sovereignty is the authority tp create rights and ob- 
ligations between persons amenable to its jurisdiction. Those 
rights, once created, in no way differ from rights created by any 
other sovereignty." and that "the enforcement of a federal right, 
as it seems to us from the authorities, does not differ from 
the enforcement of rights created by other sovereignties than 
the United States, in that it draws with it the necessity of en- 
forcement in the mannei prescribed by the federal Constitution 
for the administration of justice." 17 

In other words the manner of administering all remedies in 
a court is the same regardless of the origin of the right in- 
volved. 

Other than to confer or exclude its jurisdiction in certain 
cases, congress has in no manner attempted to alter the constitu- 
tion or procedure of the state courts, and it is difficult to see 
how it could do so without encroaching upon the rights of 
the states to their separate governments of which a necessary 
part is the judiciary. 

T, B. Benson. 

17. C. & O. Ry. Co. v. Carnahan (Va.), 86 S. E. 563, 865. 



